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Abstract 

Indonesia's multicultural society influences legal policy in the development 

of the country from philosophical, cultural, social, and religious aspects. The 

current development of customary law, commonly referred to as al-dah al-

muhakkamah, strongly supports national law as a source of law and is used 

by the Indonesian Islamic community along with customary law as its legal 

basis. Both are designed to provide legal benefits for the Indonesian people. 

This study focuses on the synchronization of Islamic law and national law to 

create a national law that is in harmony with the existing law in society 

through normative legal investigation methods and comparative legal 

approaches. The method used is qualitative method. The procedural model is 

a research technique that gathers verbal or written descriptions from sources 

in order to apply normative comparison techniques. The research results 

show Islamic law in the development of national law is the answer to the 

democratization of various sources of law in Indonesia. That is, national 

sources of law need to pay attention to the basic philosophy of Islamic law, 

which can answer and solve substantive and formal legal problems as the 

basis for the development of national law. The formalization of Islamic law 

in the context of the policy development of law or the development of Islamic 

law (legal structure) in the development of national law is not sufficiently 

limited to mere formalization but to its nature and content. 

Keywords: Political configuration; Legal development; Legal politics; 

Islamic law 

 الملخص 

تطور   في  القانونية  السياسة  على  إندونيسيا  في  الثقافات  متعدد  المجتمع  يؤثر 

تطوير   إن  والدينية.  والاجتماعية  والثقافية  الفلسفية  الجوانب  من  البلاد 

اليوم بقوة   إليه عادة باسم  "العدة المحكمة" يدعم  العرفي الذي يشار  القانون 

mailto:nurtaufiq066@gmail.com
10.24252/jad.v23i1a3
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القانو ن الوطني كمصدر للقانون ويستخدمه المجتمع الإسلامي الإندونيس ي جنبًا 

مزايا   لتقديم  مصمم  كلاهما  قانوني  له.  كأساس  العرفي  القانون  مع  جنب  إلى 

الإسلامية   الشريعة  تزامن  البحث  على  هذا  يركز  إندونيسيا.  لشعب  قانونية 

في   القائمة  القوانين  مع  المتوافق  الوطني  القانون  لتحقيق  الوطني  والقانون 

القانونية   والأساليب  القانوني  المعياري  التحقيق  أساليب  خلال  من  المجتمع 

المقارنة. الطريقة المستخدمة هي طريقة نوعية. تقنيات جمع البيانات ، وهي جمع  

تظهر   معيارية.  مقارنة  كمواد  مصادر  عدة  من  المكتوبة  أو  الشفوية  الأوصاف 

على   الرد  هي  الوطني  القانون  تطوير  في  الإسلامية  الشريعة  أن  البحث  نتائج 

دمقرطة مصادر القانون المختلفة في إندونيسيا. وهذا يعني أن مصادر القانون  

الوطني بحاجة إلى الاهتمام بالفلسفة الأساسية للشريعة الإسلامية التي يمكنها  

لتطوير   كأساس  وحلها  والشكلية  الموضوعية  القانونية  المشكلات  على  الإجابة 

سياق   في  الإسلامية  الشريعة  على  الرسمي  الطابع  إضفاء  إن  الوطني.  القانون 

في   القانوني(  )الهيكل  الإسلامية  الشريعة  تطوير  أو  القانون  تطوير  سياسات 

تطوير القانون الوطني لا يقتصر بشكل كافٍ على مجرد إضفاء الطابع الرسمي ،  

 .ولكن ما هو جوهرها ومحتواها

الكلمات  المفتاحية:  التكوين السياس ي ، التطور القانوني ، السياسة القانونية ،  

 الشريعة الإسلامية 

Abstrak 

Masyarakat multikultural Indonesia mempengaruhi kebijakan hukum dalam 

pembangunan negara dari aspek filosofis, budaya, sosial dan agama. 

Perkembangan hukum adat yang biasa disebut dengan al-ādah al-

muhakkamah dewasa ini sangat mendukung hukum nasional sebagai sumber 

hukum dan digunakan oleh masyarakat Islam Indonesia bersama dengan 

hukum adat sebagai landasan hukumnya. Keduanya dirancang untuk 

memberikan manfaat hukum bagi masyarakat Indonesia. Penelitian ini 

menitikberatkan pada sinkronisasi hukum Islam dan hukum nasional untuk 

mewujudkan hukum nasional yang selaras dengan hukum yang ada di 

masyarakat melalui metode penyelidikan hukum normatif dan pendekatan 

hukum komparatif. Metode yang digunakan adalah metode qualitatif. Teknik 

pengumpulan data yaitu mengumpulkan deskripsi verbal atau tertulis dari 

beberapa sumber sebagai bahan perbandingan normatif. Hasil penelitian 
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menunjukkan bahwa Hukum Islam dalam pembangunan hukum nasional 

merupakan jawaban atas demokratisasi berbagai sumber hukum di Indonesia. 

Artinya, sumber hukum nasional perlu memperhatikan filosofi dasar hukum 

Islam yang dapat menjawab dan memecahkan masalah hukum substantif dan 

formal sebagai landasan pembangunan hukum nasional. Formalisasi hukum 

Islam dalam konteks kebijakan pembangunan hukum atau pembangunan 

hukum Islam (legal structure) dalam pembangunan hukum nasional tidak 

cukup terbatas pada formalisasi belaka, tetapi bagaimana hakikat dan isinya. 

Kata Kunci: Konfigurasi politik; Pembangunan hukum; Politik hukum; 

Hukum Islam 

 

A. Introduction  

The nationalist nature of the legal order of a nation must reflect the ideals of 

law, its legal goals, and functions, be directed to the nature and purpose of life of the 

nation and state and be directed towards the adjustment of national interests.  

Therefore, the interests of the people here are said to be the interests of all Indonesian 

people who are united in the life of the nation and state 1. Nasantala's perception is 

said to have a single national law that leads to legal unification. Creating a climate 

that fosters awareness of living under one legal roof for all levels of Indonesian 

society. Departing from these two views, although legal unification is the goal of 

national legal development, for the sake of fairness in national legal development, 

differences, backgrounds, socio-culture and the interests of Indonesian social groups 

and certain groups must be considered by the state so that their needs are considered, 

and these community groups are treated equally / equally and equally. Therefore, in 

addition to the insight of the archipelago and state, the insight of "unification in 

diversity" needs to be supplemented 2. 

Islamic law to become a formal law in Indonesia, not separated from polemics, 

especially the struggle between Islamic law and Western law and Customary law, has 

reaped many dilemmas in the policy 3. The feud between politics and law is very 

strong in its supremacy. When viewed from its development, there are three 

 

1 Mardan, ‘CONTRIBUTION OF ISLAMIC LAW IN INDONESIAN LEGAL POLITICS’, 

Al-IHKAM: Jurnal Hukum Keluarga Jurusan Ahwal Al-Syakhshiyyah Fakultas Syariah IAIN Mataram, 

11.1 (2019), 53–72 <https://doi.org/10.20414/alihkam.v11i1.2119>. 

2 Sirojul Munir, ‘Pengaruh Hukum Islam Terhadap Politik Hukum Indonesia’, Istinbath: 

Jurnal Hukum Islam, 13.2 (2014), 127–55 <https://www.neliti.com/id/publications/162970/pengaruh-

hukum-islam-terhadap-politik-hukum-indonesia>. 

3 Muhammad Hifdil Islam, ‘Islamic Law in Indonesia (Tradition, Thought, Political Law and 

Legal Products)’, Asy Syari’ah, 4.1 (2018), 31–50. 
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intersections in Islamic law in Indonesia 4. First, coming from a group that wants the 

implementation of Islamic law in Indonesia to regulate its adherents, called a 

traditional group, namely, a group that thinks that religion regulates all aspects of life, 

then Muslims must practice the rules of Islamic law, including in-state life. Second, 

the moderate group comes from a group that wants uniformity and legal unity. Third, 

secular groups that want the institutional invalidation of Islamic law, this group 

argues that religion only regulates individual affairs with their god in the form of 

ritual worship, in no way regulating concrete social aspects, including the rule of law. 

The relationship between the Gnostics is very strong influencing government policies, 

both in the application and absorption of Islamic law. 

Islamic politics and law are two sides of a coin that cannot be separated in an 

Islamic society 5. Islamic law without political support is difficult to implement, and 

vice versa, politics that ignore Islamic law will result in chaos in the order of society 6. 

This is believed to be true by those who already have legal awareness, so practicing 

and fighting for Islamic law in a country whose majority of the population is Muslim, 

is a must for Muslims, either through legal-formal channels or substantive roads. In 

Indonesia, the implementation, legal ideals, and legal consciousness – can't help but– 

are also shaped by the socio-political configuration that develops in its society. 

Its relationship with Islamic law is undeniable. According to the Minister of 

Justice (Islam Surrey), Islamic law is essentially two areas: (1) worship and (2) 

Muamara, because the majority of the Indonesian population is Muslim. This means 

that the relevant laws and regulations in the field of worship are detailed, while in the 

field of Muamara, or related to various forms of people's life, they are not described in 

detail. That is, only the principles are regulated in this area, and their application and 

development remain open/to government officials or Ulil' Amri. Islamic law plays an 

important role in advancing the social order of Muslims and affecting various aspects 

of their lives, so the government will take Islamic law as long as it is by Pankashira 

and the 1945 Constitution (Minister of Justice). incorporating norms into national law. 

Ismail Saleh). This is particularly relevant to the needs of Islamic law since Islamic 

law contains a set of universal principles that can be used as a source for designing 

national laws. 

 
4 Lina Kushidayati, ‘The Development of Islamic Law in Indonesia’, Qudus International 

Journal of Islamic Studies, 1.2 (2014), 163–80 <https://doi.org/10.21043/QIJIS.V1I2.185>. 

5 Adri Wanto, ‘Sharia, Two Sides of the Same Coin:  The Contradictions between Sharia and 

Adat (Case Studies of Minangkabau’s Matrilineal and Land Tenure System)’, Walisongo: Jurnal 

Penelitian Sosial Keagamaan, 25.1 (2017), 1 <https://doi.org/10.21580/ws.25.1.1833>. 

6 Muhazir, ‘Islamic Law Politics in the Contemporary Era (Revealing the Struggle for the 

Positivization of Islamic Law in Indonesia)’, ALHURRIYAH : Jurnal Hukum Islam, 6.1 (2021), 23–35 

<https://doi.org/10.30983/alhurriyah.v6i1.3956>. 
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From a formal historical and juridical point of view, the existence of the 

Republic of Indonesia is a country that was once colonized by the Dutch, British and 

Japanese. Each carries a different type of law and time-lapse, and therefore has and 

will have different implications. From here we will be able to understand the 

existence of a plurality of legal systems prevailing in Indonesia because of 

equivalence 7. Islamic law as an inseparable part of the teachings of the religion 

(Islam) entered and became part of the norms of society since the entry of the 

teachings of Islam itself, namely starting from the 1st century Hijri or the 7th-8th 

century Miladiyah. "This Religious Law came to Indonesia along with the presence of 

religion". This belief is what makes Islamic law apply in the life of Indonesian 

society8. 

With the birth of the compilation of Islamic Law and the promulgation of Law 

No. 7 of 1989 concerning Religious Justice. Moh. Mahfud MD 9 in his dissertation 

regards a non-Democratic state. The political configuration of the New Order regime, 

according to Mahfud, contains authoritarian and democratic features at the same time. 

Its authoritarian features, however, appear to be more prominent. 

Sociologically, it is recognized that the political reality of the New Order 

influences the forms of religious understanding in Indonesia, especially for Islam. The 

establishment of the Compilation of Islamic Law, which was guided by the Ministry 

of Religion of the Republic of Indonesia and the Supreme Court of the Republic of 

Indonesia, is a form of religious understanding desired by the new order of legal 

politics 10. What kind of Islamic law is needed for the main projects of the new order 

is the starting point for the development of Islamic thought and the establishment of 

Islamic law in Indonesia. the ideology of the new order included the socio-religious 

change, and the modernization of "traditional" religious values into "modern" 

religious values, changing the traditional mentality to the modern one. Included in this 

part of the program is to carry out the unification and codification of national law as a 

starting point for the legal politics of the new order. 

 
7 Abdul Syatar, ‘TRANSFORMATION OF FIQH IN THE FORMS OF HAJJ AND ZAKAT 

LEGISLATION’, Mazahibuna; Jurnal Perbandingan Mazhab, 1.2 Desember (2019), 120–33 

<https://doi.org/10.24252/mh.v1i2.11646>. 

8 Yohanes S Lon and Fransiska Widyawati, ‘Customary Law Before Religion and State Laws 

Regarding Marriage In Manggarai , Eastern Indonesia ’, Jurnal Cita Hukum, 9.1 (2021), 93–110 

<https://doi.org/10.15408/jch.v9i1.16510>. 

9 Ummu Awaliah and others, ‘POLITICAL CONFIGURATION AND LEGAL PRODUCTS 

IN INDONESIA IN TERMS OF ISLAMIC CONSTITUTIONAL LAW’, Al-Risalah Jurnal Ilmu 

Syariah Dan Hukum, 21.2 (2021) <https://doi.org/10.24252/al-risalah.v21i1.24871>. 

10 La Jama, ‘Fatwas of the Indonesian Councilof Ulama and Its Contributions Tothe 

Development of ContemporaryIslamic Law in Indonesia’, Indonesian Journal of Islam and Muslim 

Societies, 8.1 (2018) <https://doi.org/10.18326/ijims.v8i1.29-56>. 
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Departing from some of the above thoughts, in the end, encouraging the author 

to formalize Islamic law into the development of national law in the context of legal 

development policies or the construction of Islamic law (legal building), is not enough 

just to be limited to pure formalization.  

B. Methods 

The survey method used is qualitative.  The procedural model is a research 

method that generates written or verbal descriptive data of many people and observes 

the behavior of people so that normative comparison methods are used. This study 

talks about politicians/rulers, or in the form of phenomena. The approaches used in 

this study are: First, the Islamic law approach.  Second, legal policy. Third, is the 

development of national law. 

In this case, the type of research that the researchers use is based on the use of 

some of the above perspectives. Depending on the field of study, this type of research 

is categorized as legal research.  The Islamic Law Policy Study is a study that 

explains the problems of Indonesian law to find and interpret new knowledge created 

by former scholars.  b. Depending on the location, this type of study is classified as a 

literature study. c. This type of research is categorized as "developmental research" 

according to its purpose and aims to develop existing knowledge. So, according to the 

paradigm, this type of study belongs to normative comparative studies.  In terms of its 

application, researchers use several methods related to the subject matter of this study. 

These include, first, observations by researchers who investigate political behavior or 

personality during government. Second, hold group discussions involving people who 

have sufficient abilities and knowledge in the field of research. Third, by analyzing 

the content.  Most of the data generated by qualitative research are encoded and 

analyzed only by the sharp eyes and hearts of researchers. Alternatively, you can do 

so by using computer software. 

C. Results and Discussions 

1. History, the Political Development of Islamic Law 

The path to the national legal system with the Islamic legal system is 

inseparable from the legal politics that have developed since Islam entered the 

archipelago 11. Historically and sociologically, Islam entered the archipelago 

(Indonesia) from the city of Medina Al-munawwarah in the 13th century AD with the 

rapid development of Islam, according to some conclusions of Islamic historians 12. 

 
11 Sulasman, ‘The Process of Decolonization on Islamic Law in Indonesia : A Historical 

Perspective’, TAWARIKH: Journal of Historical Studies, 8.April (2017), 131–42. 

12 Dedy Wahyudin, ‘Mosque and Civilization : Setting Islamic Center of Nusa Tenggara Barat 

as Center of Civilization’, Nalar : Jurnal Peradaban Dan Pemikiran Islam, 4 (2020), 29–42 

<https://doi.org/10.23971/njppi.v4i1.1921>. 



Political Configuration of Islamic Law in…  Nur Taufiq Sanusi, et.al 

 

55 Jurnal Adabiyah Vol. 23 No. 1 (2023) 

 

But there is another opinion that Islam entered and developed in Indonesia from the 

VII century AD. In other words, there was a debate in determining the beginning of 

the entry of Islam in Indonesia, considering that each opinion has its reasons and 

debates 13. 

In addition, based on the facts and realities of Islam in Indonesia, those who 

claim that the process of entering and entering Islam in Indonesia comes from several 

entrances not just from one door, according to the nature of the Indonesian 

archipelagic state 14. It can be seen from one island to another, from one region to 

another, from an Islamic perspective, understanding, and color. As concrete evidence, 

this distinction begins in the realm of mah worship and extends to social and full 

worship or its branches. 

This has been taught by Middle Eastern preachers with Da'i backgrounds or 

traders or merchants since the beginning of the existence of Islam and the beginning 

of its development in the archipelago (Indonesia) 15. The subsequent dissemination of 

Islam or Islamization is studied in various ways through institutions, marriage ties, 

educational institutions, existing Tariqa institutions, arts, and public institutions 

developed by the Islamic community itself, socialized and developed. It is equally 

important that Islamization is supported by political forces 16. 

The course of legal development policies, including the development of 

Islamic law into national law, cannot be separated from the basic guidelines of the 

constitution 17. Islamic law comes from the positive side (siyāsah) from its main 

source, Sharia (Islamic law) 18 as the proposal of Nakuru, and Fiqh (Islamic law) as 

the proposal of Acri as the result of human Ijtihad, which is considered the norm or 

rule of positive law. Both have been developed and formalized in the legal order of 

the country.  

 
13 Ahmad Sukardja, The Charter of Medina and the 1945 Constitution, A Comparative Study 

of the Basics of Living Together in a Plural Society (Jakarta: UII Press, 1995). 

14 Timo Kaartinen, ‘Islamic Transformations in the Periphery of Maluku, Indonesia’, 

Indonesia and the Malay World, 47.138 (2019) <https://doi.org/10.1080/13639811.2019.1583428>. 

15 Diego Fossati, ‘The Resurgence of Ideology in Indonesia : Political Islam , Aliran and 

Political Behaviour’, Journal of Current Southeast Asian Affairs, 38.2 (2019), 119–48 

<https://doi.org/10.1177/1868103419868400>. 

16 Sukardja. 

17 Islam. 

18 Wahyuddin Naro and others, ‘Shariah Assessment Toward the Prosecution of Cybercrime 

in Indonesia’, International Journal of Criminology and Sociology, 9 (2020), 572–86 

<https://doi.org/https://doi.org/10.6000/1929-4409.2020.09.5>. 
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The politics of the development of Islamic law can be seen from various 

angles and perspectives 19. Improvements in education (in a broad sense) and the 

political system are necessary to establish and strengthen the status of Islamic law in 

the national legal system. In addition, from the perspective of economic development, 

the policy of development of Islamic law can be said to be a very important substance 

that needs to be developed and strengthened its existence. Indeed, the Islamic 

economy, which has existed since the beginning of the time of the Prophet 

Muhammad PBUH 20, now feels and recognizes the importance of being involved in 

the economic development of Muslims and the public. The political power of the law 

greatly influenced the existence of the Islamic economy. Islamic economics should 

not only be regarded as an alternative to traditional economics but should be placed in 

the same position and treated equally.  

In the development of the world, it does not mean that the legal development 

of a country is inseparable from the world economic power initiated by capitalist 

countries, as well as the power of NGOs (non-governmental organizations) or non-

governmental organizations. the organization of government in the world, is an 

undeniable fact. The power of the state to form and direct legal policies cannot be 

enjoyed alone but must develop in line with global development. 

The Islamic economy essentially upholds the principles of fairer and equitable 

trade and trade for profit, avoiding fraud and exploiting the vulnerable, by not using 

much energy for others21. worth it. With the legal policies provided and developed by 

Islamic Sharia, the Islamic economy is a truly just matter.  

It is interesting as the political signs of the development of Islamic law into 

national law are described as the politics of national law, not just formalization. Also, 

when it is a policy to develop Islamic law into a national legal system known as 

Sharia, there is a harmony between the formalization (form) and material (material) 

aspects that are part of the national legal system. 

 

 

 
19 Rüdiger Lohlker, ‘Fiqh Reconsidered: Indigenization and Universalization of Islamic Law 

in Indonesia’, Interdisciplinary Journal for Religion and Transformation in Contemporary Society, 7.1 

(2021), 188–208 <https://doi.org/10.30965/23642807-bja10011>. 

20 Muhammad Husni, ‘Integration of the Civil Society Development of the Prophet 

Muhammad; Historical Perspective’, Pappaseng: International Journal of Islamic Literacy and 

Society, 1.1 (2022), 47–57 <https://doi.org/10.56440/pijils.v1i1.3>. 

21 Arskal Salim, ‘Adat and Islamic Law in Contemporary Aceh, Indonesia: Unequal 

Coexistence and Asymmetric Contestation’, Samarah, 5.2 (2021), 529–51 

<https://doi.org/10.22373/sjhk.v5i2.11082>. 
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2. Conceptualization of Islamic Law into the National Law of the 1945 

Constitution 

According to the 1945 Constitution, Indonesia is a nation of law that is not just 

founded on power (machtstaat). This indicates that the law plays a crucial and 

significant role in bringing the goals of the Indonesian state into reality. This signifies 

the significance of Islamic law policy in a certain Republic of Indonesian nation.  

"All existing state bodies and regulations are still in force, so long as no new 

ones have been held in accordance with this Constitution," declares Article 2 of the 

Provisional Provisions of the 1945 Constitution. This indicates that Islamic law is still 

constitutionally enforced as it was prior to independence, that changing the law is 

difficult, and that there must be a good reason to keep the law of colonial products in 

place, even temporarily. The development of this justification provided the Indonesian 

government with a clear push to instantly establish valid products that were mandated 

by the 1945 Constitution, as well as all colonial lawful products, particularly the 1945 

Constitution. Getting rid of the colonial products, whose laws must be adopted by the 

Indonesian government that is not governed by the 1945 constitution. It needs to be 

cautious if any legal products are kept around because they may still function 

effectively in Indonesia due to their potential universal value among legal products 

from the colonial era. This constitutional foundation is a mission through legislative 

policies built in Indonesian nationalism's philosophy and culture, which is difficult 

since it affects many different elements22. 

Legally speaking, the Republic of Indonesia, which was proclaimed on August 

17, 1945, is not Majapahit, Sriwijaya, or the successor of the previous archipelago 

kingdoms, but rather the "successor" of the Dutch East Indies.  The requirements of 

Article 2 of the Provisional requirements of the 1945 Constitution state that the laws 

and regulations that are currently in effect are laws and regulations of the Dutch East 

Indies, not the Majapahit or the Sriwijaya Kingdom. It also does not carry on the 

policies of the Japanese military government, which ruled Indonesia until the 

Republic of Indonesia was established. 

Indonesia has provided constitutional validity to the existence and application 

of Islamic law for three reasons. First, from a philosophical standpoint, the majority of 

Indonesian Muslims view the teachings of Islam as their moral and ethical code, and 

they have a significant influence on the creation of the fundamental standards of 

Pancasila. Second, for sociological reason, Indonesian Muslims' historical growth 

demonstrates that legal theories and viewpoints based on Islamic teachings are 

consistently current. Thirdly, the 1945 Constitution's Articles 24, 25, and 29 offer a 

framework for the formal application of Islamic law. 

 
22 M.D Moh. Mahfud, The Struggle for Legal Politics in Indonesia (Yogyakarta: Gema Media, 

1999). 
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In general, Articles 20 or 24 of the 1945 Constitution as well as Article 29 (1) 

of that same constitution specifically define Indonesia's position on Islamic law.  

There are numerous other norms that reflect the political evolution of national law and 

the position of Islamic law, including:  

First, In order to enhance marriage and inheritance rules, religious 

considerations must also be taken into account, according to the MPRS II/MPRS/60 

provisions. However, there was not a single legislation governing marriage and 

inheritance at the start of the New Order Government (March 27, 1968), when the 

MPRS II/MPRS/1960 legislation was repealed. Rules for marriage registration, a 

marriage statute, and an entire inheritance bill have all been developed by the 

development. 

Second, Islamic law is one of the pillars of the Indonesian legal system, and 

along with customary law, it serves as one of the building blocks for the growth of 

Indonesian society. The overview of national policies and a five-year development 

plan in the field of law. 

Third, Chapter IV.A.2.  The direction of national legal policy is generally 

based on common law, religious law (in this instance Islamic law), and Western law, 

according to the National Policy Guidelines and the National Long-Term 

Development Plan (RPJPN) from 1999, the reform era. 

Fourth, the National Long-Term Development Plan (RPJPN) 2005-2025. The 

establishment of domestic law necessitates the embodiment of sociological values by 

the cultural values dominant in the rice paddy society, it is explained, and the growth 

of domestic law necessitates compliance with legal permissions in society.  In other 

words, the laws that exist in society should be considered while creating state laws. 

Islamic law is a body of legislation that already exists in society, is recognized by the 

majority of Indonesian citizens, is a component of the country's legal framework, and 

serves as one of the foundational principles for domestic law. For this reason, the rule 

of law must adhere to constitutional procedures and be consistent with Indonesian 

legal principles. 

We can notice the following when we consider the position of Islamic law 

from such a strong political standpoint.  The Islamic approach's primary function is to 

close the legal gap in positive law. This is seen by the government's ratification of 

numerous laws and regulations, which enshrine positive law for its followers. Based 

on this, Islamic law fills up the gaps in waqf, zakat, inheritance law, and family law 

(lex specialized). Second, the contribution of Islamic law to the development of 

domestic law as a source of value. All Indonesian nationals must abide by the law (lex 

generalis). Islamic law is a valuable source for the established rule of law and can be 

used in a variety of legal contexts, including criminal, constitutional, and state 
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administrative law. It is not only applicable to civil law. Islamic law serves as a 

source of law because of this.23  

3. The Politics of Islamic Law in Indonesian Lawmaking 

In the concept of positive law, the state of the law is the result of the 

empowerment of competent power. Moreover, in another view, if a law is based on 

another priority regulation, then the law is declared a positive law. Conversely, if the 

standard formulation consists of a linear formula and a quadratic formula, then the 

nature of the law is positive. 

The general meaning is that you cannot legally oppose the law or legal 

conduct.  From a positivist point of view, this is what is called legitimate, and the 

ordinance is binding.  But what does it mean, does it mean that you must obey it? The 

situation is similar in the legal context. A legal entity should not make independent 

moral judgments regarding the validity of the law or disregard valid legal documents. 

In the broader context, the meaning of obligations is not yet clear, but one of them can 

be interpreted as legally binding, but is there a moral obligation? Whether the 

applicable legal requirements correspond to the requirements of morality. 

The acceptance of Islamic law as a product of positive legal legislation is in 

principle a political product.  Meanwhile, Daniel S. Lev explained that the most 

important thing in court proceedings is the concept of a political power structure 24. 

That is, in the process of legislative debate, various political forces will inevitably 

appear in the legislative product. However, it should be noted that the aggressiveness 

of the provisions of Islamic law (siyāsah) within the framework of Sharia and Fiqh 

does not obscure the meaning and essence of Islamic law itself. 

Satjipto Rahardjo25 explained that the law is formed by certain interests 

because it is a means of the decision or political will. Manufacturing is a place of 

controversy and conflicts of interest. Moreover, the institutions and institutions that 

produce it reflect the composition of power and interests that exist in society.  

The specificity of Islamic law in the field of sharia may require state support 

under certain circumstances to strengthen its existence. Even in the Muamara region, 

Islam is widespread with the intervention of state powers to take precautions. 

However, the regulation of the state in the form of positive law should be consistent 

and not deviate from the provisions outlined by the sharia and the thinking of jurists.  

 
23 Muhammad Yusuf, ‘Eksistensi Hukum Jinayat Dalam Masyarakat Nusantara’, 

LEGITIMASI: Jurnal Hukum Pidana Dan Politik Hukum, 10.1 (2021), 41 

<https://doi.org/10.22373/legitimasi.v10i1.10516>. 

24 Moh. Mahfud. 

25 M. Zulfa Aulia, ‘Hukum Progresif Dari Satjipto Rahardjo’, Undang: Jurnal Hukum, 1.1 

(2018), 159–85 <https://doi.org/10.22437/ujh.1.1.159-185>. 
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As a sharia provision that creates sturdiness and certainty about what is 

allowed or prohibited, positive legal norms must, from a formal point of view, 

invalidate the provisions and levels required by Islamic Sharia. 

Returning to the development of Islamic legal values and principles that exist 

in Indonesian society, of course, it is inseparable from the development of law long 

before independence which is the inner territory of every society.  Islamic law seems 

to be adaptable to the environment of society, which is called customary and then 

common law. From his work, C.W.L., Van den Berg gave rise to a theory called 

Reception of the Complex, which claims that Indonesian Muslims are fully Islamic 

and united as a whole. Islamic law has been applied and accepted throughout the life 

of the people of the archipelago. This affirmation can be proven by the unity of 

Islamic values and life values in society. In the Minangkabau community of West 

Sumatra, these provisions are known as "Adat Bersendikan Shara" and "Shara 

Bersendikan Kitab" 26. That is, in a certain order prevalent in society, it will be 

respected if it is indecisive and violates the values espoused by Islamic law. 

On the other hand, in the development of Islamic law into the legal order, it 

sought to be guided or diverted and even clashed with secular ideas and ideologies.  

This is evidenced by the emergence of the theory of the reception of Snouck 

Hurgronje 27. This theory was later expanded and developed by Van Vollen Hoven 

and B. Ter Haar. Although Snouck Hurgronje recognized that Islam is a religion of 

rights in the true sense of the word (Islam is a religion of rights in the true sense of the 

word).  However, thanks to the reception theory developed by Snook Frugronier, was 

able to influence the policy of the Dutch East Indies government. There, his famous 

statement that Islamic values and Islamic law are theoretically accepted is often 

violated in practice.  According to Snouck Hurgronje 28, the Indonesian Islamic 

community (Nusantara) follows customary law, not Islamic law. Common law 

includes elements of Islamic law that apply to this society.  In other words, the 

applicable law is no longer Islamic law, but general law. 

One that deserves recognition is the liberalization of legal policies and policies 

developed by the government to adhere to Islamic law in the legal system through the 

 
26 Ridwan Tohopi, ‘Tradisi Peraraan Isra’ Mi’raj Dalam Budaya Islam Lokal Masyarakat 

Gorontalo’, El-Harakah, 14.1 (2012), 135–55 <https://doi.org/10.18860/el.v0i0.2192>. 

27 Jajang A Rohmana, ‘REREADING CHRISTIAAN SNOUCK HURGRONJE : HIS ISLAM 

, MARRIAGE AND INDO-EUROPEAN DESCENTS IN THE EARLY TWENTIETH-CENTURY’, 

Walisongo: Jurnal Penelitian Sosial Keagamaan, 26.1 (2018), 35–66 

<https://doi.org/10.21580/ws.26.1.2148 REREADING>. 

28 Mohammad Khotimussalam, ‘THE DUTCH ISLAMIC POLICIES: PERAN POLITIK 

CRISTIAN SNOUCK HURGRONJE DI WILAYAH HINDIA-BELANDA’, Jurnal Tamaddun : 

Jurnal Sejarah Dan Kebudayaan Islam, 7.1 (2019), 239–57 

<https://doi.org/10.24235/tamaddun.v7i1.4509>. 
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legislative process. However, it should be noted that there is no opportunity or ease in 

the legislative process, and Islamic law itself has lost its basic meaning under Islamic 

Sharia. This vigilance must be maintained so that the formal legislative process does 

not change the actual legal entity. 

Due to this, it is crucial that Islamic law be able to compete with other legal 

systems in order to support and strengthen the development of national law. Alamsjah 

Ratu Prawiranegara cited Padma Wahjono as saying that there are two requirements 

before national law can take the place of Islamic law. first bravery. Not all ideas will 

succeed if you lack fortitude. Second, all concepts must fit inside the boundaries of 

Pancasila. Pancasila offers a chance to uphold majority rule without significantly 

offending Islam. Tawhid is the only precept of Pancasila, the One True Godhead. We 

therefore require individuals who are politically astute and religiously knowledgeable. 

Our overarching goal must also be to fortify the country in accordance with Pancasila 
29. 

According to the previous sentence, three requirements must be accomplished 

in order to implement the renewal of Islamic law. 1. The Islamic community's 

openness and high level of knowledge. 2. Muslims are brave enough to choose 

unconventionally when presented with two options (such as between revelation and 

reason, unity and variety, idealism and rationalism, or stability and change). 3. In 

Fiqh, comprehending the sociocultural and political circumstances that contributed to 

the development of a specific product is seen as understanding the uniqueness of the 

product in legal thought. As a result, the end result of legal thought itself must be 

amended if various aspects of specificity are found in different places and eras. As a 

result, it is possible to continue and strengthen the dynamic nature of Islamic law.30 

Some Islamic laws are part of the relationship structure between Islamic law 

and national law, which refers to "Islamic law" that has been established as positive 

legislation 31, namely:  

a. Islamic law is only for Muslims:  

1) Law No. 7 of 1989 jo Law No. 3 of 2006 and Law No. 50 of 2009 concerning 

Religious Justice;  

2) Law No. 17 of 1999 jo Law No. 13 of 2008 concerning the Implementation of 

Hajj;  

 
29 Alamsjah Ratu Prawiranegara, ‘Strategies for the Struggle of Muslims in the Field of Law’, 

in Amrullah Ahmad, Dimensions of Islamic Law in the National Legal System Remembering. 

30 Ahmad Taufiq, ‘Pemikiran Abdullah Ahmed An-Naim Tentang Dekontruksi Syari’ah 

Sebagai Sebuah Solusi’, International Journal Ihya’ ’Ulum Al-Din, 20.2 (2018), 145–66 

<https://doi.org/10.21580/ihya.20.2.4044>. 

31 Yusuf. 
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3) Law No. 38 of 1999 jo No. 23 of 2011 Law No. 38 of 1999 concerning Zakat 

Management;  

4) Law No. 41 of 2004 waqf;  

5) Law No. 21 of 2008 on Sharia Banking  

6) Presidential Instruction No. 1 of 1991 jo Decree of the Minister of Religious 

Affairs No.154 of 1991, Compilation of Islamic Law (KHI). 

b. The implementing rules of Islamic law become national law.  

1) Act. No. 1 of 1974 concerning Marriage, along with implementing regulations, 

namely PP. No. 9 of 1975. Then PP No. 45 of 1990 concerning Procedures for 

Divorce n for Civil Servants;  

2) Act. No. 11 of 2012 concerning the Juvenile Criminal Justice System;  

3) Law No. 32 of 2004 on Domestic Violence (KDRT);  

4) Law No. 11 of 2006 concerning the Government of Aceh, a judicial institution 

specifically in Nanggroe Aceh Darussalam Province (NAD) as part of the national 

judicial system is carried out by the Syar'iyah Court.  

5) Law No. 23 of 1990 concerning Health is an Islamic Law that is included in 

national law and applies to every citizen of the Republic of Indonesia. 

D. Conclusion 

Indonesia is neither a secular nor an Islamic state. Political reality demonstrates 

that Indonesia is Pancasila constitutionally. As a result, it is officially difficult for an 

Islamic institution to properly follow Islamic law, especially in a formal manner. 

Indonesia has a diverse population, thus it makes sense that the law is a political 

creation. As a result, legal policy provides a clearer explanation of how politics 

affects the law or how the political system affects how laws are developed. Islamic 

sharia policy is a political initiative to maintain Islamic sharia as one of the rules that 

exist in society while taking variety (plurality) into consideration. Additionally, 

adherence to national criteria is required for putting the law into practice. 
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