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Abstract: This paper elaborates on implementing Indonesian employment law in
protecting the welfare rights of Indonesian Migrant Workers according to Islamic
law. This type of research was field research of descriptive qualitative with a case
study design. The primary data sources of this study were the Ministry of
Employment and The National Agency of Placement and Protection of Indonesian
Migrant Workers. The data collection techniques include observation, purposive
interview, snowball sampling, documentation, and literature review. The
approaches used were juridical, sociological, and normative theological
approaches. The data obtained were then analyzed by data reduction techniques,
presentation, concluding, and data verification.

The study results indicate the implementation of Indonesia’s
employment law through the instruments of Constitution Number 13 of 2003
about Employment and Constitution Number 39 of 2004 concerning the
Placement and Protection of Indonesian Migrant Workers Abroad (PPIMWA).
The revision of Constitution Number 18 of 2017 concerning the Protection of
Indonesian Migrant Workers (PIMW) has empowered and employed Indonesian
migrant workers optimally and humanely. The theory of Maqasid al-Syar’i‘ah
takes the employment into the category of the essential five human elements (al-
Daruriyyat al-Khamsu). It refers to religion, soul, lineage, property, and mind at
the primary level (al-Daruriyyat), then the legal protection of Indonesian migrant
worker who is komprador in maintaining and preserving human rights must also
be embodied.
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I. BACKGROUND

The right to work is a human right that must be maintained because it is a
medium to the welfare of human life, which implies self-esteem and dignity.
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Thus, it is no wonder that through its Constitution, Indonesia places the right to
work and a decent living as citizens’ rights that must be maintained.!

The development of the employment sector is integral to human
development. Indonesian society development intends to increase self-esteem
and dignity and create a prosperous society and righteousness both materially
and spiritually.

As a developing country with the third largest population in the world,
Indonesia has significant problems with poverty and unemployment, so it is not
easy to provide adequate job opportunities. It causes a higher unemployment rate
in Indonesia than the progress of national economic development, especially
since the monetary crisis hit Indonesia in 1997. Various calculations and
enormous costs are needed to create employment opportunities that conform to
national interests.

Similar to other developing countries, the aspects such as low levels of
education, limited job opportunities, and an ever-increasing population are the
main interrelated factors in increasing unemployment and poverty in Indonesia.
Suppose this thing is not handled quickly and thoughtfully. In that case, the gaps
between the two getting may widen, and then it can affect various complicated
issues, such as crime, prostitution, and the movement of anti-government. It
could even trigger the emergence of separatism in several provinces in Indonesia.

Therefore, the Government of Indonesia takes the initiative to expand the
provision of employment opportunities to tackle unemployment and poverty in
the country. The government embodies it through the placement program for
Indonesian Migrant Workers (IMW) abroad, which also benefits foreign
exchange in national development.

Beneficial to initiate the smooth running of the program, the Government
of Indonesia published Government Regulation Number 4 of 1970 concerning the
deployment of inter-regional and inter-country work, which technically does not
contain detailed legal protection for Indonesian migrant workers. Through the
Ministerial Regulation, the government officially mobilizes Indonesian migrant
workers abroad by involving the private sector in the technical placement. In
1979, the Indonesian government directly involved itself as a mobilizer for the
placement of Indonesian migrant workers abroad through a cooperative
relationship scheme between countries known as Government to Government (G
to G).2

The placement of Indonesian migrant workers abroad runs smoothly and
successfully from the beginning. However, as time marches on, Indonesian
migrant workers experience various human rights violations problems, so the
hope of getting a better living faded. These human rights violations later became

'The Republic of Indonesia, “Constitution of 1945 concerning Right to Work and a
Decent Livelihood”, Article 27 paragraph (2)

2Prijono Tjptoherijanto, Migrasi Intrnasional: Proses Sistem Dan Masalah Kebijakan
Dalam Ed M. Arif Nasution, Globalisasi Dan Migrasi Antar Negara, Kerjasama Yayasan
Adikarya IKAPI Dengan The Ford Foundation (Bandung: The Ford Foundation, 1999), p. 129.
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the cause of assorted conflicts in various circles, both individuals and groups, as
well as nations and countries.

One case that could illustrate the human violation; Isnaini is an
Indonesian migrant worker from Semarang Regency who works in Saudi Arabia.
Isnaini was kidnapped and mistreated by her butler for +14 (fourteen) years from
2002 to 2016. Isnaini’s family has repeatedly reported the case to PT. Avida
Avia Duta; the company that sent her to work in Saudi Arabia. The National
Agency for the Placement and Protection of Indonesian Migrant Workers
(PPIMW) is the responsible government for their protection. However, the
progress of the settlement did not run well. The representative of the Provincial
Legislative Council of Semarang Regency handled the case, and finally, it was
solved.?

The incident above is one of the seen cases out of various cases of
Indonesian migrant workers. However, it does preclude that there is a bounty of
violation cases of the human rights of Indonesian migrant workers that are not
visible or even exposed to the surface due to various reasons, including
limitations and interests.

Considering Indonesian migrant workers as citizens and national assets
that generate much foreign exchange, the Government must increase its role in
protecting them by implementing the constitutional mandate that must be
enforced. The fourth paragraph of the preamble to the 1945 Constitution of the
Republic of Indonesia reveals that: “The State form an Indonesian State
Government which protects the entire Indonesian nation and to promote the
general welfare.”

On this basis, the Government, in its legal protection program, is
obligated to resolve various problems and cases of Indonesian migrant workers
on the basis related to the legislation on the management system for the
placement and protection of Indonesian migrant workers. It gets down to the
downstream concerns of various cases of violations of the human rights of
Indonesian migrant workers that have not been resolved, both at homeland and
abroad.

II. THEORETICAL REVIEW

The definition of Indonesian Migrant Workers (IMW) according to
Constitution Number 39 of 2004 concerning the Placement and Protection of
Indonesian Migrant Workers Abroad is: “Every Indonesian citizen who meets the
requirements to work abroad in an employment relationship, for a certain period
by receiving wages.”

3Kontributor Ungaran dan Syahrul Munir, “TK/ Asal Semarang Disandera Majikan di
Arab Saudi Selama 14 Tahun’, Regional Kompas Com. 4/03/2016, Http://regional. kompas.com/-
read/2016/03/04/19252421/TKI.Asal.Semarang.Disandera.Majikan.di. Arab.Saudi.Selama.14.Tah
un.?utm_source=RD&utm_medium=inart&utm_campaign=Kkhiprd. (04/06/2016).

“The Republic of Indonesia, “Preamble to the 1945 Constitution”, parahraph 4.
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However, since the Constitution was amended by Constitution Number
18 of 2017 concerning the Protection of Indonesian Migrant Workers (PIMW),
they use the term Indonesian Migrant Workers. It is defined as: "Every
Indonesian citizen who has intention, is currently working, or has done work by
receiving wages outside the territory of the Republic of Indonesia.”

In this paper, Indonesian Migrant Workers (IMW) include formal and
informal workers. Formal workers are professional workers with educational
backgrounds and special skills. They tend to occupy various government and
private companies with legal entities, such as hotels, restaurants, hospitals, and
construction companies. Meanwhile, informal workers are workers with no
educational background and special skills. They tend to occupy for individuals in
household work, such as Household Assistants or Household Organizers (HO).

The term Islamic law originally came from orientalists, and then its use
was popularized in Indonesia. In the context of Islam (Arabic literature), Islamic

law known as Shari’a (4 ,EJT), is etymologically defined as:
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Meaning:

“Place to the water. Al Lais’ said: With (the word a/-Syari‘ah), then
everything prescribed by Allah the Almighty, for each of his servants such
as fasting, prayer, pilgrimage, marriage, and others.”

Meanwhile, in syar7terminology, it is defined as:
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Meaning:
“The rules from Allah the Almighty, or establish the basics (regulations) so
that they can guide human beings in dealing with their God, their
religious brothers, their fellow human beings, nature, and life.”

Based on the interpretation, Shari’a has immense meaning. It includes all
religious norms consisting of faith, morals, and human deed, and the provisions
are sourced directly from the Qur’an and Sunnah. Then, it aimed at a special
meaning, namely the deed of mukalaf; the provisions are sourced directly from

5 The Republic of Indonesia, “Constitution Number 18 of 2017 concerning the
Protection of Indonesian Migrant Workers”, Article 1

°Abu al-Fadl Jamal Muhammad bin Mukrim al-Ansari “Ibn Manzur”, Lisan al-‘Arab,
Juz. 8 (Cet. I; Bairut: Dar Sadir, 1990 M), p. 175.

"Mahmud Syaltut, al-Islam Agidah wa Syari‘ah (8" ed; Bairut: Dar al-Syurug, 2001
M/1421 H), p. 10.
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the Qur’an and Sunnah or indirectly from the results of the human thought
process (ijtihad), which includes figh, figh rules, and ushul figh.
The focus of this paper leads to Islamic law in terms of figh as a

scientific discipline. Etymologically, figh means understanding (;.2-2-5‘\,), both deep

and superficial understanding. It is based on the hadith of the Prophet
Muhammad.

III. RESEARCH METHODOLOGY

This type of research was field research of descriptive qualitative with a
case study design. The primary data sources of this study were the Ministry of
Employment and The National Agency of Placement and Protection of Indonesian
Migrant Workers. The data collection techniques include observation, purposive
interview, snowball sampling, documentation, and literature review. The
approaches wused were juridical, sociological, and normative theological
approaches. The data obtained were then analyzed by data reduction techniques,
presentation, concluding, and data verification.

IV. RESULTS AND DISCUSSION

The right of the welfare of Indonesian migrant workers is a prosperous,
safe, peaceful condition for Indonesian migrant workers with the fulfillment of
basic needs as a medium to absolute prosperity. Welfare refers to wages;
according to Article 1 of Constitution Number 13 of 2003 concerning
Employment, wages refer to:

“Rights of the workers/laborers are accepted and avowed in the form of
money as compensation from employers to workers/laborers. It is determined
and paid according to a work agreement or laws and regulations, including
allowances for workers/laborers and their families for a job or service they
will do or have done.”

Wage in Arabic is "a/-ajrd" and its plural form is "a/-ujur'" which generally
means; al-jaza“ ‘ala al-’amal that refers to reward for a job, and al-iwadu refers
to compensation.® Based on this interpretation, wages are a form of employers’
appreciation and the compensation for the workers’ endeavors based on their
field of expertise.

Wages in Islam have 2 (two) aspects of meaning, namely, the world
aspect in the form of wages for work and the divine aspect (afterlife) in the form
of reward. The workers will get both aspects of the wages if they sincerely want
Allah the Almighty (good deeds) in their endeavor. The word of Allah the
Almighty QS al-Nahl/16: 97 reflects the statement.

AT s b s s b 54 (ST S Wl s 0

8Abu al-Fadl Jamal Muhammad bin Mukrim Al Ansari “Ibn Manzur”, Lisan al-‘Arab,
Juz. 4 (1% ed; Bairut: Dar Sadir, 1990), p. 10.
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Meaning:

“Whoever does the good deeds, whether male or female, with faith, We
will surely give him/her a good life, and We will give them a better
reward than what they did.”

The role of wage is crucial, and even it becomes a characteristic in labor
relations. It happens because wages are workers’ primary goal in carrying out
their functions. Therefore, the government’s role through various policies in
managing wage issues is urgently needed, including the wage system according
to the legislation.

Imam Soepomo emphasized that the welfare of workers embodied in the
wage component must be met, because workers are a status. It is a free individual
in juridical, but it is bound in socio-logical because workers do not have the
provision of life other than their energy. They oblige to peddle their energy to
other people who do not have work conditions. Wherefore, the workers are
always close to unfair conditions and discrimination. They must have protection
from the state through laws and regulations.'’

The remuneration system for Indonesian migrant workers must be
according to two things, namely; 1) justice and 2) physical suitability for
humanity in working relationships. As stated in the 1945 Constitution of the
Republic of Indonesia Article 28 paragraph D paragraph 2: "Everyone has the
right to work, get remuneration and fair and proper treatment in the working
relationship.”

It is reflected in the hadith of the Prophet Muhammad

e 35) 452060 2832 08 s U RS Ys ol
Meaning:

“al-Ma’rur bin Suwaid r.a narrates that Prophet Muhammad said: Truly,
your brothers are your servants. Allah has made them under your
domination. Whoever has his brother under his domination, let him feed
his friend from what he eats and give him a drink from what he drinks. Do

%Kementerian Agama RI., al-Qur’an dan Terjemahnya (Madinah al-Munawwarah:
Yayasan Penyelenggara Penterjemah al-Qur’an, Mujamma‘ Khadim al-Haramain al-Syarifain, al-
Malik Fahd li Tiba‘ah al-Mushaf al-Syarif, 1418 H), p. 417.

Imam Soepomo, Pengantar Hukum Ketenagakerjaan, edisi revisi (8" ed, Jakarta:
Djambatan, 2003), p. 8-9.

TAbu ‘Abdillah Muhammad bin Isma‘il bin Ibrahim bin Al Mugirah Al Bukhari, Sahih
Al Bukhari, No. Hadis 2545 (1% ed; Bairut: Dar Ibn Kasir, 2002 M/1423 H), p. 616.
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not burden them with the thing they are unable to do. If you burden them,
then help them.” (Hadith Bukhari)

The hadith interprets the sense of food intake fulfillment and good
treatment as the welfare of the workers with guaranteed wages based on
feasibility and justice.

Indonesian legislation also considers these two principles of physical and
spiritual welfare. It can also be called physically and spiritually as contained in
Article 1 paragraph 31 of Constitution Number 13 of 2003 concerning
Employment. It says that; "Worker/labor welfare is a fulfillment of physical and
spiritual needs, both inside and outside the working relationship, which can
directly or indirectly enhance the work productivity in a safe and healthy work
environment.”

a. Eligibility principle

Four parameters can measure the principle of eligibility for wages, such
as; 1) the parties who are involved in the work agreement, 2) the integrity of the
workers, 3) the adequacy of three basic needs, namely food, shelter, and clothing,
and 4) suitable with the market.

1) Eligibility from the side of the parties assigned to the work agreement is
based on:

a) the agreement of two parties assigned into the work agreement,

b) the professionalism of the employer’s remuneration,

c) the integrity of workers at work, and

d) the clarity and benefits of the wages obtained.

2) Eligibility of the employment integrity is based on the amount of
employment with moral and physical health criteria and the level of class,
position, tenure, education, and work competence.

3) Eligibility in terms of adequacy of three basic needs such as; food,
shelter, and clothing are, based on the number of wages/ income obtained
from work.

4) Eligibility from a market perspective is based on the minimum wage
standards in general applications in the work area/country. As stated in
Article 8 point (e) of Constitution Number 39 of 2004 concerning the
Placement and Protection of Indonesian Migrant Workers Abroad
(PPIMWA):

“Every candidate of Indonesian migrant workers has the same rights and
opportunities to:... obtain wages under the standard wage implemented in
the destination country.”!?

2According to the revised legislation, namely Constitution Number 18 of 2017
concerning the Protection of Indonesian Migrant Workers (PIMW), Article 6 paragraph 1 point
(f). It mentions that: "Every Prospective Indonesian Migrant Worker or Indonesian Migrant
Worker has the right to:... f) obtain wages under the standard wage implemented in the
destination country of placement or an agreement between the two countries or an employment
agreement.”
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The current minimum standard of wage in Indonesia is Rp. 3,600,000
(three million six hundred thousand Rupiah). It is lower than the minimum
standard of wage in Saudi Arabia.'?

The minimum wage standard of Saudi Arabia for migrant workers in the
informal sector in 2016 ranges from SR. 1,000-RS1,200 (one thousand to one
thousand two hundred Saudi Riyals) or & equivalent to Rp. 3.500.000-4.200.000
(three million five hundred thousand to four million two hundred thousand
Rupiah if the crucible per one Riyal = Rp. 3.500) depending on the worker’s work
experience. Meanwhile, the minimum wage standard for migrant workers in the
formal sector ranges from RS. 1.500-RS.8.000 (one thousand five hundred to
eight thousand Saudi Riyals) or equivalent to Rp. 5,250,000-28,000,000 (five
million two hundred and fifty thousand Rupiah up to twenty-eight million
Rupiah if each Riyal = Rp. 3,500) depending on the field and position of the
profession. '

Although the wages of formal migrant workers are higher than the
informal workers, the employers bear the cost of living for informal workers,
such as shelter, food intake, and toiletries. It is in contrast to formal Indonesian
migrant workers. The migrant workers themselves bear the living needs.

According to Islam, the principle of appropriateness in the meaning of
physical welfare in labor wages fulfills human life’s most important physical
needs, namely shelter, clothing, and food. As reflected in Allah’s word, the
Almighty QS Taha /20: 117-119.

°
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Meaning:

“Then We said: “Adam! He is an enemy to you and your wife. So let him
not drive both of you out of Paradise and plunge you into affliction * (for
in Paradise) neither are you hungry nor naked * and that you neither thirst
therein, nor suffer the heat (of the sun).”!3
With the fulfillment of spiritual/physical welfare, the physical of

Indonesian migrant workers will be assured from all conditions so that they can
have a healthy and good life. On the other hand, if the spiritual/physical welfare
is not fulfilled properly, it will directly impact the Indonesian migrant workers
physically by having illness, malnutrition, or even destruction.

b. Principle of justice

BFikri Wildan Nugraha, “Daftar UMR UMK UMP 2018 Seluruh Indonesia’, Http://-
www.fikriwildannugraha.com/2017/11/daftar-umr-umk-ump-2018-seluruh.html?m=1.
(30/07/2018).

“Muhdar Abdun (57 years old), Director of PPTKIS PT. Alpindo Mas Buana, Interview
in, Palu-Central Sulawesi, June 15", 2018

SKementerian Agama RI., al-Qur’an dan Terjemahnya, p. 490.
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The issue of wages cannot be separated from the principle of justice, so
justice in wages is accomplishing the main principle. The worker will always link
their wages with the justice obtained without losing the possibility of justice for
the employers in providing wages.

In wage protection, justice can only be understood if it is put as a
condition embodied by law. The wage system is regulated to lay the foundation
for human relations in a proper perspective, which not only benefits the workers
and harms the employer but also could become a mutual benefit in establishing
harmony between workers, employers, and the state.

The principle of justice in wages has several meanings, namely; 1)
equality, 2) proportionality, and 3) transparency.

1) The principle of justice in wages means equality. It is equal treatment and
rights in terms of the worker as a legal subject (person) with the same
remuneration at the same job (equal pay for an equal job) based on
gender, ethnicity, race, nation, religion, and language of each worker
without discrimination.

2) The principle of justice in wages means proportionality; the wages are
assessed in terms of the workers’ responsibility and quality of work
including accuracy, clarity, and work perfection.

3) The principle of remuneration fairness means transparency. The
remuneration is assessed in terms of the written relationship/contract
parameters in the work agreement. A witness from a neutral party notices
the process as evidence and a reminder if one of the parties, especially the
employer, is negligent or forgets to carry out their obligations by
accomplishing and paying fair wages for workers.

According to Islam, the justice principle in the meaning of inner/spiritual
welfare in the remuneration of workers is indicated as a peaceful and harmonious
feeling of heart without discrimination.'® As reflected in the word of Allah swt.
QS al-Wagqi’ah/56: 25-26

Lo Lo S Y * Lt Y T o dpaes ¥
Meaning:
“They will hear no idle or sinful talk there * But only the saying of:
Salam!, Salam! (greetings with peace)!”!’

The soul of the Indonesian migrant worker will be joyful by the
fulfillment of inner/spiritual well-being so that they can live their lives full of
enthusiasm. Conversely, suppose the inner/spiritual well-being is not fulfilled. In
that case, they will get gloomy thoughts, stress, and easily pessimistic, which
leads to a decrease in the work productivity of Indonesian workers.

Based on the two wage principles above, determining of an inappropriate
and unfair wage structure and scale can lead to conflicts between workers and

'Muhammad Quraish Shihab, Wawasan Al-Quran,; Tafsir Maudhlui Atas Berbagai
Persoalan Umat, p. 127-128.

"Kementerian Agama RI., al-Qur’an dan Terjemahnya, p. 893.
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employers in industrial relations and work production. It is necessary to clarify
the wage principle as the heart of law and direction of wage arrangements in
Indonesia.

The wage system of Saudi Arabia generally uses a cash system for
informal Indonesian migrant workers and non-cash through a bank account for
formal Indonesian migrant workers, which are paid at the end of each month with
a slip of receipt payment of wages.

Unpaid wages or wages that are not under the work agreement can be
reported to the migrant worker complaint service center of the Ministry of Labor
and Social Affairs of Saudi Arabia at the embarkation posts on the air and sea
passage. This service center is an essential step in providing a mechanism for
resolving cases of neglected migrant workers’ rights.

In the settlement mechanism, the government of Saudi Arabia will take
firm action against employers who are proven to ignore the rights of migrant
workers by enforcing written or other reproof and then summoning them up to
three times. If it is not attained or fulfilled within the stipulated duration, then an
administrative penalty will be imposed by blocking access to their banking
transactions.

However, several aspects evoke concerns in its implementation.
Indonesian migrant workers often experience adverse wage or financial
settlement conditions, and it requires them to wait for months and even years to
be in overcrowded shelters with other problematic migrant workers without a
clear timeline of when the case will be resolved.

Although Indonesian migrant workers can achieve physical and
mental/spiritual welfare through their income, they have an inner need to gather
with their families (husband/wife and children) and need to neglect the channel
of their biological needs.

Indonesian migrant workers will bear the risk of sacrifice from many
unfulfilled inner/spiritual needs. Parents, as both father and mother, are central
figures in the family. Physical absence, especially for an extended time, will
weaken the strength of the family.

By nature, children need father and mother figures who love, care for, and
protect them. Husbands and wives need a companion figure who is ready to
accompany, serve, and become a medium to channel their physical and spiritual
needs.

However, when there is no crucial figure, the children and husband/wife
will find solace, which can violate moral and religious norms. Days without a
partner and a medium for channeling their biological needs amid the rigors of life
will make it easy for both of them to have an affair, depending on the extent of
the religious and household commitments they have built.

Najib Aslam Naser (46 years old), Indonesian migrant worker of Saudi Arabia in the
Informal and Formal Sector (1996-2018), from Palu-Central Sulawesi, Interview in Palu, July
15", 2018
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Based on these provisions, it can be concluded that the protection of the
welfare rights of Indonesian migrant workers intends to help the migrant workers
to savor the income that can meet their needs and families properly and fairly.

Through the provisions of the employment that have aspects of the
welfare rights of Indonesian migrant workers, so they are expected to be able to
avoid some things, such as;

a. Unpaid wages,
b. The payment of wages that are not following the agreement in the work
agreement,
c. Wage uncertainty,
d. Uncertainty about the number of wage cuts, and
e. Uncertainty of health insurance, work accident compensation insurance,
and death compensation for the families of migrant workers.!
Legal provisions that have been reliable and are under the values of
Islamic law as legal standing in protecting the rights of migrant workers meet
with the attitude of employers who use the services of Indonesian workers. Legal
awareness of Indonesian migrant workers’ service users must increase so that
there is respect and appreciation for migrant workers in fulfilling their rights,
especially welfare rights.

V. CONCLUSION

Based on the explanation above, the conclusion of this paper is the
implementation of Indonesia’s employment law through the instruments of
Constitution Number 13 of 2003 about Employment and Constitution Number
39 of 2004 concerning the Placement and Protection of Indonesian Migrant
Workers Abroad (PPIMWA). The revision of Constitution Number 18 of 2017
concerning the Protection of Indonesian Migrant Workers (PIMW) has
empowered and employed Indonesian migrant workers optimally and humanely.
The theory of Maqasid al-Syar’i‘ah takes the employment into the category of
the essential five human elements (al-Daruriyyat al-Khamsu). It refers to
religion, soul, lineage, property, and mind at the primary level (al-Daruriyyat),
then the legal protection of Indonesian migrant worker who is komprador in
maintaining and preserving human rights must also be embodied.

Lalu Husni, Hukum Penempatan dan Perlindungan TKI, p. 92.
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